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OPINION

The petitioner was convicted of robbery, aggravated assault, and two counts of aggravated
burglary. Thetrial court imposed aRangell, effective sentence of 20 years. Thiscourt affirmed the
convictions on direct appeal. State v. Jessie Jones, Jr., a.k.a. Jesse Jones, No. 02C01-9512-CC-
00382 (Tenn. Crim. App., a Jackson, Jan. 28, 1997). Several months later, the petitioner filed a
petition for post-conviction relief alleging (1) that he was denied the effective assistance of counsd;
(2) that newly discovered evidence established that his blood type was A+ rather than A, as
contended by the state at trial; (3) that illegal evidence had been used to obtain his conviction; (4)
that the statefailed to provide asufficient chain of custody before his clotheswere admitted at trial;
and (5) that evidence was acquired and handled illegdly by a witness for the state. The post-
conviction court originally dismissed the petition. In an appeal from that decision, this court
determined that the petitioner had presented a colorable claim on grounds of ineffective assistance
of counsel and remanded for an evidentiary hearing on theissue. Jesse Jamed Dawan, ak.a. Jessie
Jonesv. State, No. 02C01-9709-CC-00370 (Tenn. Crim. App., at Jackson, March 30, 1999).




At the evidentiary hearing, the petitioner’ strial counsel testified that when she informed the
petitioner that she knew the victims in the case, he asked her to withdraw as counsel. At the
preliminary hearing in the Haywood County General Sessions Court, she reported her familiarity
with the victims and moved to withdraw. When, upon questioning by the court, trial counsel
testified that her acquaintance with the victims would not prevent her from representing the
petitioner effectively, the motion was denied.

Later, at the urging of the petitioner, trial counsel asked permission of the trial court to
withdraw. She could not remember whether she had made the request on the record. In any event,
the trial court denied the motion and ordered counsel to continue her representation.

Counsel explained that she knew William "Eagle" Lane, one of the victims, because he was
afirefighter in her community. Shewasalso awarethat Natalie Harwell, another of thevictims, was
ateller at her bank. Counsel testified that she had attended some |eadership classes with Mary Lou
Lane, an owner of the property that the defendant had allegedly burglarized. Counsel stated that she
would not classify any of the victims as friends and knew them only from her community
interactions. She added that she did not attend church with any of the victims and had never seen
them socidly.

When called asawitness at the evidentiary hearing, Mary Lou Lane confirmed that she had
attended some leadership classes with the petitioner’ strial counsel. She explained that there were
20 to 25 people in the class and that she was not particularly familiar with the petitioner's trial
counsel. William “Eagle’ Lane testified that he knew counsel because of her position as a public
defender but would not describe her asafriend. Natalie Harwell testified that she had done some
minor banking business for counsel and had seen her in the grocery store on occasion. Roy Lane,
William Lanésfather and d so an owner of theburglarized property, testified that hisinteractionwith
counsel was limited to the trial in this case.

At theconclusion of the hearing, thetrial court ruled that the petitioner had failedto establish
by clear and convincing evidencethat his counsel had an actual conflict of interest. Thetrial court
also found that the petitioner had received the effective assistance of counsd.

When a petitioner seeks post-conviction relief on the basis of ineffective assistance of
counsel, he must first establish that the servicesrendered or the advi ce given were below "therange
of competence demanded of attorneysin crimina cases." Baxter v. Rose 523 S\W.2d 930, 936
(Tenn. 1975). Second, he must show that the deficiencies "actually had an adverse effect on the
defense” Strickland v. Washington, 466 U.S. 668, 693 (1984). Should the petitioner fail to
establish either factor, he is not entitled to relief. Our supreme court described the standard of
review asfollows:

Because a petitioner must establish both prongs of thetest, afailureto prove
either deficiency or prgjudice provides a sufficient basis to deny relief on the
ineffective assistance claim. Indeed, acourt need not address the componentsin any
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particular order or even address both if the defendant makes an insufficient showing
of one component.

Goad v. State, 938 S.W.2d 363, 370 (Tenn. 1996). On clams of ineffective assistance of counsel,
the petitioner isnot entitled to the benefit of hindsight, may not second-guessareasonably based trial
grategy, and cannot criticize a sound, but unsuccessful, tactical decision made during the course of
the proceedings. Adkinsv. State, 911 SW.2d 334, 347 (Tenn. Crim. App. 1994). Such deference
to the tactical decisions of counsel, however, applies only if the choices are made after adequate
preparation for the case. Cooper v. State, 847 S.W.2d 521, 528 (Tenn. Crim. App. 1992).

The petitioner contends that his trial counsel was ineffective because she had an actual
conflict of interest. An actual conflict of interest is usually defined in the context of one attorney
representing two or more partieswith divergent interests. Anactual conflict of interest occurswhen
“regard for one duty tendsto lead to [the] disregard of another.” State v. Reddick, 230 Neb. 218,
222, 430 N.W.2d 542, 545 (1988); see Gardner v. Nashville Housing Authority, 514 F.2d 38 (6th
Cir. 1975). In Ford v. Ford, the court declared a conflict of interest when an "attorney was placed
in aposition of divided loyalties.” 749 F.2d 681, 682 (11th Cir. 1985).

The right to counsel requires complete devotion to the interest of the defendant. State v.
Knight, 770 SW.2d 771 (Tenn. Crim. App. 1988). When counsel is unable to provide a"zealous
representation . . . unfettered by conflicting interests," there has been a breach of the right to the
effective assistance of counsel. State v. Thompson, 768 SW.2d 239 (Tenn. 1989). In Cuyler v.
Sullivan, the United States Supreme Court held that because there is a breach of loyalty in cases
involving a conflict of interest, prejudiceis presumed. 446 U.S. 335 (1980). Unlessthe petitioner
can establishthat his counsel "actively represented conflicting interests,” he can not established the
congtitutional predicate for his claim. Id. at 350. To establish a claim based upon conflict of
interests, the conflict must beactual and significant, notirrelevant or "merely hypothetical." Howard
CliftonKirby v. State, No. 03C01-9303-CR-00074 (Tenn. Crim. App., at Knoxville, Sept. 28, 1994).

Here, trial counsel was merely acquainted with the victims. The petitioner has failed to
establish any relationship that would imply aloyalty on the part of trial counsel towards any of the
victims. Thetrial court accredited thetestimony of counsel, finding that no actual conflict of interest
existed. The evidence does not preponderate against that finding.

Accordingly, the judgment of thetrial court is affirmed.

GARY R. WADE, PRESIDING JUDGE



